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Over-Exploitation of Fisheries
• FAO reported in 2000:

– 50% of resources fully 
exploited
– 25% are overexploited
– 25% could sustain higher exploitation rates
–60-70 Percent of World’s Marine Fish 

Stocks Require Urgent Attention Because 
They are Fully Exploited, Overfished, 
Depleted or Slowly Rebuilding



Worldwide Crisis in Fisheries
* Scientists now understand that without “highly 

precautionary management,” most deep-sea fisheries are 
unmanageable, because the characteristics of deep-sea 
species – “long-life spans, late maturity, slow growth, and 
low fertility” – make them particularly vulnerable to 
overfishing.

* Recent research has revealed that 
deep-sea species in the northern Atlantic 
are on the brink of extinction because of 
large-scale bottom trawling. 

* Fisheries in the EEZs of the United States remain 
dangerously depleted, and members of the U.S. Ocean 
Commission and the Pew Commission issued a recent 
report saying that if immediate action is not taken the crisis 
will become irreversible in five to seven years.



Is Trawling on Sea Mounts a Legitimate 
Form of High Seas Fishing?



Trawling





Deep-Sea Coral, Aleutians



Deep-Sea Coral, George’s Bank



Deep-Sea Coral, NW Hawaiian Islands



Sponges, near British Columbia, Canada, before trawling



Sea Floor near British Columbia, after trawling



Atlantic Sea Floor Near Florida, Before Trawling



Atlantic Sea Floor near Florida After Trawling



Driftnet



Ray & Turtle Caught in Driftnet



Convention for the Prohibition of Fishing 
with Long Driftnets in the South Pacific 
(1989) (Wellington Convention)

Pacific Island 
countries led the 
way to an
international 
condemnation of 
high-seas driftnet 
fishing.



In 1989 and 1991, the U.N. General Assembly
passed resolutions effectively prohibiting the use of 
large-scale drift nets on the high seas, because of a 
concern that these miles-long nets were 
indiscriminate in their take and were causing 
damage to marine mammals, birds, and protected 
and nontarget species.  

Was this 
action consistent 
with the provisions 
of the Law of the 
Sea Convention?
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Does the 
Freedom to 
Fish on the 
High Seas 
Still Exist?

Hugo
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Groot
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Law of the Sea Negotiations
1958 – First U.N. Conference on the Law of 

the Sea (Geneva) – Four Conventions
Fisheries
Territorial Seas & Contiguous Zone
Continental Shelf
High Seas
1960 – Second U.N. Conference on the Law of 

the Sea (Geneva) -- No Agreement
1974-82 – Third U.N Conference on the Law 

of the Sea (Caracas, New York, Geneva)
Law of the Sea Convention



Governance of High Seas Fisheries
* 1982 Law of the Sea Convention --

Articles 116-119 require cooperation to 
conserve and manage fish and the creation of 
regional fisheries organizations.

* 1995 Straddling and Migratory Fish 
Stocks Agreement gives details of the duty to 
cooperate, requiring the sharing of data and 
adherence to the precautionary principle.

* 2000 Honolulu Convention on Western 
and Central Pacific Highly Migratory Fish 
Stocks creates a Commission with power to 
allocate fishery resources.



1982 UN Law of the Sea Convention
* Articulates an overarching duty to cooperate in all 

situations involving shared fisheries.  
* Article 56 recognizes coastal state sovereignty over 

the living resources in the 200-nautical-mile EEZ
* But Articles 61, 62, 69, and 70 require the coastal 

state 
a) to cooperate with international organizations to 

ensure that species are not endangered by over-exploitation,
b) to manage species in a manner that protects 

“associated or dependent species” from over-exploitation, 
c) to exchange data with international organizations and 

other nations that fish in its EEZ, and 
d) to allow other states (particularly developing, land-

locked, and geographically disadvantaged states) to harvest 
the surplus stocks in its EEZ.  



1982 UN Law of the Sea 
Convention

Article 63 addresses stocks (or 
stocks of associated species) that 
“straddle” adjacent EEZs, or an EEZ 
and an adjacent high seas area, and 
requires the states concerned to 
agree (either directly or through an 
organization) on the measures 
necessary to ensure the conservation 
of such stocks.



Article 61 -- Conservation of the Living Resources
1.  The coastal State shall determine the 

allowable catch of the living resources in its 
exclusive economic zone.

2.  The coastal State, taking into account the 
best scientific evidence available to it, shall ensure
through proper conservation and management 
measures that the maintenance of the living 
resources in the exclusive economic zone is not 
endangered by over-exploitation.  As appropriate, 
the coastal State and competent international 
organizations, whether subregional, regional or 
global, shall co-operate to this end.

Is the duty to cooperate mandatory?



1982 UN Law of the Sea Convention
The acceptance by the negotiators at the United Nations 

Convention on the Law of the Sea of the simple direct and 
elegant language of Article 192 marked a turning point in 
the human stewardship of the ocean: 

“States have the obligation to protect and preserve the 
marine environment.”

“obligation” = countries have positive duties and 
responsibilities and must take action.  

“protect” and “preserve” = emphasize that countries 
must respect the natural processes of the ocean and must 
ensure that they continue for future generations. 

Article 192 thus recognizes the profound responsibility 
that all countries have to govern the oceans in a manner that 
respects the marine creatures that inhabit them.  





STRADDLING STOCKS
• Fish Species that “Straddle” the EEZ 

and the Adjacent High Seas Area
• Examples: Cod and other Groundfish 

Stocks on the Grand Banks, Pollock 
in the Bering Sea “Donut Hole”,  
Squid (EEZ of Argentina), and and 
Jack Mackerel (EEZ of Chile) 





Highly Migratory Stocks



HIGH SEAS
On the high seas, Articles 118 and 119

require states to cooperate with other 
states whose nationals exploit identical or 
associated species.  Article 118 is 
mandatory in stating that nations “shall 
enter into negotiations with a view to 
taking the measures necessary for the 
conservation of the living resources 
concerned” and suggests creating regional 
fisheries organizations, as appropriate.



1995 UN STRADDLING AND MIGRATORY FISH 
STOCKS AGREEMENT

* Duty to cooperate
* Duty to work through an existing or new 

fisheries organization
* Duty to apply the precautionary principle
* Duty to assess and to collect & share data
* Enforcement measures
* Dispute-resolution 

mechanisms
* Recognition of the special 

needs of developing nations



1995 UN STRADDLING AND MIGRATORY 
FISH STOCKS AGREEMENT

• States Are Obliged to Cooperate Through 
Existing Regional Organizations or to Create 
Such Bodies Where Needed 

• Strengthens the Role of Regional 
Organizations -- effective management must 
come from Regional or Subregional
Organizations or arrangements

• Applies the Dispute Settlement Provisions of 
the Law of the Sea Convention to the 
Straddling and Migratory Stocks



International Tribunal for the Law of 
the Sea, Hamburg, Germany



1995 UN STRADDLING AND MIGRATORY 
FISH STOCKS AGREEMENT

Article 11 addresses the difficult question whether new 
distant-water fishing nations must be allowed into a 
regional fishery management organization once it has 
been established.  

The language of Article 11 does not give a clear answer 
to this question, but it seems to indicate that some new 
entrants could be excluded if the current fishing nations 
have developed a dependency on the shared fish stock in 
question.  

Furthermore, developing nations from the region 
would appear to have a greater right to enter the fishery 
under Article 25(1)(b) than would developed nations from 
outside the region.  



1995 UN FISH STOCKS AGREEMENT
Article 25 -- Forms of cooperation 
with developing States

1. States shall cooperate, either directly or through 
subregional, regional or global organizations:

(a) to enhance the ability of developing States, in 
particular the least-developed among them and small 
island developing States, to conserve and manage 
straddling fish stocks and highly migratory fish stocks and 
to develop their own fisheries for such stocks;

(b) to assist developing States, in particular the least-
developed among them and small island developing States, 
to enable them to participate in high seas fisheries for such 
stocks, including facilitating access to such fisheries
subject to articles 5 and 11; and

(c) to facilitate the participation of developing States in 
subregional and regional fisheries management 
organizations and arrangements….



1995 UN STRADDLING AND 
MIGRATORY FISH STOCKS 
AGREEMENT

56 countries have ratified the Agreement, 
including most European countries, the United 
States, India, and Liberia, 

But key fishing countries like Japan, South 
Korea, China, and most of the Latin American 
and African countries, and many of the 
countries providing flags of convenience have 
not yet ratified the Agreement.



What happens if a 
country does not join 
the regional fisheries 
organization, but still 
wants to fish in the 
area?



1995 UN STRADDLING AND MIGRATORY 
FISH STOCKS AGREEMENT

Professor Rosemary Rayfuse has recently 
suggested that “even in the absence of...wider 
ratification, it is arguable that certain principles 
embodied in the [Straddling and Migratory Fish 
Stocks Agreement] and the [FAO] Compliance 
Agreement may now be binding on all states as a 
matter of customary international law.”

Her primary example of a provision that has 
become obligatory through state practice is “the 
obligation to co-operate in respect of high seas 
fisheries through the medium of RFMOs or other 
co-operative arrangments.”



What Is the 
“Precautionary Principle”?

* “Take care”?
* “Better safe than sorry”? 
* “Precautionary approach”?



Principle 15 of the 1992 Rio 
Declaration on Environment and 
Development:

In order to protect the environment, the 
precautionary approach shall be widely 
applied by States according to their 
capabilities. Where there are threats of 
serious or irreversible damage, lack of 
full scientific certainty shall not be used 
as a reason for postponing cost-effective 
measures to prevent environmental 
degradation.



What Is the “Precautionary Principle”?
* Studies must precede action -- Interdisciplinary 

environmental impact assessments must be written and 
distributed, with public input.

* Shifts the burden to those that would undertake a 
new development or use of an environmental resource

* Accords respect to ecosystems and living creatures for 
their own sake

* Rejects idea that risks & costs can be transferred from 
one region to another, or from this generation to future ones.

* Requires that risks and costs be internalized in order 
to engage in a fair and sober analysis of whether to proceed 
with a project.

* Requires that we proceed slowly in the face of 
uncertainty, constantly testing and monitoring the effects of 
our activities. 



What Is the “Precautionary Principle”?
When risks are anticipated, the precautionary 

principle requires those creating the risks to work 
with potentially-affected nations:

* to prepare for foreseeable emergency 
contingencies, 

* to create appropriate liability regimes to ensure 
that injured parties are properly compensated,

* to notify other countries of situations 
threatening harmful effects on their environment, 
and 

* to take every appropriate precaution to prevent 
or limit damage to the environment.  



Recognition in International Treaties and 
Documents
* 1985 Vienna Ozone Convention
* 1989 Montreal Ozone Protocol
* 1991 Bamako Hazardous Waste Movement Convention
* 1991 Declaration of Esbjerg on the Protection of the Wadden Sea
* 1992 Framework Convention on Climate Change
* 1992 Convention on the Protection and Use of Transboundary Watercourses and 
International Lakes Environment Convention
* Amended European Community Treaty
* 1992 Convention on the Protection of the Marine Environment of the Baltic Sea 
Area
* 1992 North-East Atlantic Marine
* 1992 Biodiversity Convention
* 1994 Preagreement on the Application of Sanitary and Phytosanitary Measures
* 1994 Sulphur Air Pollution Protocol
* 1995 Meuse River Agreement
* 1995 Scheldt River Agreement



Recognition in International Treaties and 
Documents
* 1996 Cetacean Conservation Agreement
* 1996 Izmir Protocol on Transfrontier Movement 
of Hazardous Wastes
* 1997 Kyoto Protocol on Climate Change           * 
1998 Convention on Cooperation for the Protection 
and Sustainable Use of the Danube River
* 1998 Rhine River Convention
* 2000 Seabed Mining Regulations
* 2000 Cartagena Biosafety Protocol 
* 2001 Persistent Organic Pollutants Treaty 



FISHERIES ORGANIZATIONS/ 
ARRANGEMENTS



Western & Central Pacific Fisheries Convention 
(2000)

• Precautionary approach – focus on conservation, protecting 
biodiversity and “long-term sustainability of highly 
migratory fish stocks”

• Huge boundaries – includes Territorial 
Seas & EEZs & High Seas

• Commission can allocate quotas of 
specific species to member countries

• Compatibility with decisions made by 
states under Art. 61 for their own EEZs

• Duty to cooperate
• Taiwan can participate (as “Chinese Taipei”)
• Territories can participate
• NGOs can participate (transparency)







Western & Central Pacific Fisheries 
Convention (2000)

Commission has power to determine:
• Total allowable catch
• Fishing capacity
• Exclusion of vessel types
• Area and time limitations
• Fish size restrictions
• Gear restrictions



Western & Central Pacific Fisheries                      
Convention (2000) -- Article 10(3)

In developing criteria for allocation of the total allowable catch or 
the total level of fishing effort the Commission shall take into account:

* the historic fishing catch of participants “and the extent of 
the catch being utilized for domestic consumption”

* the needs of the small island developing states (SIDS) in the 
Convention Area “whose economies, food supplies and livelihoods 
are overwhelmingly dependent on the exploitation of marine living 
resources”

* “the fishing interests and aspirations of coastal States, 
particularly small island developing States, and territories and
possessions, in whose areas of national jurisdiction the stocks also 
occur”

* the contributions to conservation and management of stocks, 
provision of accurate data, and contribution to scientific research

* the record of compliance with conservation and management 
measures

* the needs of coastal communities which are dependent mainly 
on fishing for the stocks

* the needs of geographically disadvantaged states



In the Western & Central 
Pacific, 78% of the tuna 
catches are taken in the EEZs
of coastal states, mostly by 
distant water fishing nations!



Decision-Making:
* Consensus – total allowable 
catch/budget/rules of procedure/
new members/exclusion of vessel types
* Chambered Voting – ¾ of each chamber needed 
for passage (but at least three votes are needed to 
defeat a measure) –

* Members of Pacific Island 
Forum Fisheries Agency (16 nations)

* Distant-Water Fishing Nations (10 nations) 
* Judicial Review by an Arbitral Panel –
determine if decision is consistent with 1982 
Convention, 1995 Agreement, and 2000 Treaty.



Western & Central Pacific Fisheries 
Convention (2000)
Compliance

• Flag State Enforcement
• Port State Enforcement
• Boarding and Inspection by Specially 

Identified Governmental Vessels
• Regional Observers on Board Vessels
• Near Real-Time Satellite Position – Fixing 

Transmitters Must Be Used in All High Seas 
Fisheries



Pacific Islands Forum
Includes all the independent 

island states including 
Australia and New Zealand.     
Leaders meet once a year.



Pacific Islands Forum Fisheries Agency



Allocation Options
Allocations should be both “equitable”

and “efficient,” and should be perceived 
as “fair” to promote compliance.  

“Equity” is a complicated and 
multifaceted concept, with 
different applications in different 
contexts.  

It certainly includes the concept of 
being “fair,” but just as certainly it does 
not inevitably mean that everyone should 
receive an equal amount.



Evolving into a Rights-Based System
The allocation decisions that will be made by regional 

fishery management organizations in the next few years are 
extremely important, because it is almost inevitable that the 
allocation schemes will evolve into something akin to a 
“rights-based” system, and that countries will view their 
allocation quotas as a vested property right that they are 
entitled to maintain in future years. 

Each allocation will thus have importance not just for 
the current year, but because it will set a baseline for future 
years, and states will seek to maintain and increase their 
allocation.  

States will make investments in reliance on the 
allocations given to them, and they will insist that they are 
entitled to continue fishing at the rate that they have fished 
in previous years.



Other “Equitable” Criteria?
Other ideas for equitable criteria to 

apply to allocation decisions can be 
gleaned from:

* the criteria developed in 
maritime boundary delimitation 
adjudications, 

* the criteria relevant to disputes 
over sovereignty of remote areas, and 

* the Rio Principles. 



Maritime Boundary Disputes
Articles 74 and 83 of the Law of the Sea Convention 

require opposite and adjacent states to reach an “equitable 
solution.”

* Start with an equidistance line, but then adjust it to 
correspond to “special circumstances” and equitable 
considerations.

* Adjust this line to the proportionality of the length of 
the coastlines of the 
disputing states.  Unlike 
coastal population & 
economic activity in the coastal 
waters, this is a stable factor that 
is unlikely to change over time.  



Maritime Boundary Disputes
* Decisions tend to reject an “all-or-

nothing” approach & to allocate each state 
at least some maritime space.  Even geographically 
disadvantaged countries have rights to maritime resources, 
and as sovereign states have the right "to participate in 
international arrangements as an equal.”

* Maritime delimitations recognize the vital security 
interests of each nation.  Food security is an element of any 
state’s national security interests. 

* The case where this interest was recognized most 
directly is the Jan Mayen Case, where Norway (which had 
sovereignty over Jan Mayen Island) was allocated a 
maritime zone sufficent to give it equitable access to the 
important capelin fishery that lies between Jan Mayen and 
Greenland.





Criteria that have been applied to resolve 
sovereignty disputes over remote land territory

* Tribunals focusing on links between the claimants and 
the territory expressed through “discovery” and “effective 
occupation,” focusing in particular on recent displays of 
sovereignty. 

* “Contiguity” is sometimes discounted, but has played 
a role in other situations.  A land area closely linked to 
another land area, and utilized by residents of the adjacent 
area, may “belong” to that adjacent area as a matter of logic, 
common sense, and historical practice. 

* The recent development of the regimes of the 
continental shelf and the exclusive economic zone, as well 
as the extension of the territorial sea from three to 12 
nautical miles in the 1982 Law of the Sea Convention, are 
all to some extent based on a recognition of the importance 
of “contiguity.”



Article 11 of the Straddling and Migratory 
Fish Stocks Agreement

Governing the participation of new members 
of fishery organizations – may offer guidance 
regarding allocation rights within the fishery –

* the status of the stocks and existing fishing 
efforts; 

* existing fishing patterns (historic fishing 
activity); 

* economic need and coastal state dependence; 
and 

* contribution to conservation.



Allocation Options
* Conservation Is Paramount.  
* Developing States Have Priorities
* Population?
* Historical Fishing Practices?  A State’s 

“Dependence” on Fish for Food Security? 
* “Contiguity” or Geographical Proximity..  
* Other “Equitable” Criteria?  
* How Should States Be Rewarded for 

Good Behavior?
* How Should States Be Punished for 

Misbehaving? 
* Evolving into a Rights-Based System



Conservation Is Paramount
Michael Lodge & Satya

Nandan:  “allocation rights, both 
in the EEZ and on the high seas, 
are subordinate to the obligation 
to conserve.”



The Rio Principles
Principle 4:
“In order to achieve sustainable 

development, environmental protection 
shall constitute an integral part of the 
development process and cannot be considered in isolation 
from it.”

This Principle confirms the point made recently by 
Michael Lodge and Satya Nandan that conservation values 
must remain paramount in any allocation regime.  

The oceans and their resources are the common 
heritage of humankind, and public trust values must be 
applied to any system dividing these resources.



Allocation Options
* Conservation Is Paramount.  
* Developing States Have Priorities
* Population?
* Historical Fishing Practices?  A State’s 

“Dependence” on Fish for Food Security? 
* “Contiguity” or Geographical Proximity..  
* Other “Equitable” Criteria?  
* How Should States Be Rewarded for 

Good Behavior?
* How Should States Be Punished for 

Misbehaving? 
* Evolving into a Rights-Based System



“The Common but Differentiated 
Responsibilities of States”

It has been recognized that the 
formal equality of states does not 
inevitably mean that all states have 
the same rights and duties, because 
some countries have better means to 
protect the global environment and 
to assist other states, and some states 
have stronger claims to allocations of 
common resources. 



The “Common but Differentiated 
Responsibility” of States

Reference to this principle can be 
found in Principle 23 of the 1972 
Stockholm Declaration:

“it will be essential in all cases to 
consider…the extent of applicability to 
standards which are valid for the most 
advanced countries but which may be 
inappropriate and of 
unwarranted social cost 
for developing countries.”



The “Common but Differentiated 
Responsibility” of States

Its origins can also be traced to 
Principle 7 of the 1992 Rio 
Declaration:

“In view of the different 
contributions to global 
environmental degradation, States 
have common but differentiated 
responsibilities.”



UN FRAMEWORK CONVENTION ON CLIMATE 
CHANGE (1992)
Duties of Developed Countries (Article 3(1))

“The Parties should protect the climate system for the 
benefit of present and future generations of humankind, on 
the basis of equity and in accordance with their common 
but differentiated responsibilities and 
respective capabilities.  Accordingly, the 
developed country Parties should take the 
lead in combating climate change and the 
adverse effects thereof.”

This formula distributes responsibility 
in relation to economic development and 
status of development.



The “Common but Differentiated 
Responsibility” of States

The Law of the Sea 
Convention recognizes these 
different responsibilities in several 
articles, including, for instance, Article 
207 on land-based pollution, which refers 
to the economic capabilities of 
developing states when articulating the 
responsibility to deal with this problem.



Special Rights of Developing Countries
* Article 62(2) & (3) – preferential rights 

to the surplus stocks in the EEZs of other 
coastal states in their region.

* Articles 69 & 70 – developing landlocked and 
geographically disadvantaged states have 
preferential rights to the surplus stocks in EEZs of 
coastal states in their region.

* Article 82 – developing states are exempt from 
making payments from continental shelf resources 
beyond 200 nautical miles and have preferential 
rights to payments made by other states.



Special Rights of Developing Countries
* Article 119 – developing countries 

appear to have some preferential rights to 
the living resources of the high seas.

* Article 194(1) – states must prevent, reduce, 
and control pollution of the marine environment 
“using for this purpose the best practicable means at 
their disposal and in accordance with their 
capabilities.”

* Article 199 – states must develop contingency 
plans for responding to pollution incidents “in 
accordance with their capabilities.”



Special Rights of Developing Countries
* Articles 202-03 – developing states are 

entitled to training, equipment, and financial 
assistance from developed states and international 
organizations with regard to the prevention, 
reduction, and control of marine pollution.

* Article 206 – the duty to assess environmental 
impacts of planned activities extends “as far as 
practicable.”

* Articles 266-69 – developing countries are 
entitled to receive “marine science and marine 
technology on fair and reasonable terms and 
conditions.”



1995 UN STRADDLING AND MIGRATORY FISH STOCKS 
AGREEMENT

“Recognizing the need for specific assistance, including 
financial, scientific and technological assistance, in order 
that developing States can participate effectively in the 
conservation, management and sustainable use of straddling 
fish stocks and highly migratory fish stocks…”

Article 3(3). “States shall give due consideration to the 
respective capacities of developing States to apply articles 
5, 6 and 7 within areas under national jurisdiction and their 
need for assistance as provided for in this Agreement.”

Article 11(f) – Developing states have a preference to 
enter into a fishery and fishery 
organization as a New Member.



1995 UN STRADDLING AND MIGRATORY FISH STOCKS 
AGREEMENT
Article 24  -- Recognition of the 
special requirements of developing 
States

1. States shall give full recognition to the special 
requirements of developing States in relation to 
conservation and management of straddling fish stocks and 
highly migratory fish stocks and development of fisheries 
for such stocks. To this end, States shall, either directly or 
through the United Nations Development Programme, the 
Food and Agriculture Organization of the United Nations 
and other specialized agencies, the Global Environment 
Facility, the Commission on Sustainable Development and 
other appropriate international and regional organizations 
and bodies, provide assistance to developing States….



1995 UN STRADDLING AND MIGRATORY FISH STOCKS 
AGREEMENT
Article 26 -- Special assistance in the 
implementation of this Agreement

1. States shall cooperate to establish special funds to 
assist developing States in the implementation of this 
Agreement, including assisting developing States to meet 
the costs involved in any proceedings for the settlement of 
disputes to which they may be parties.

2. States and international organizations should assist 
developing States in establishing new subregional or 
regional fisheries management organizations or 
arrangements, or in strengthening existing organizations or 
arrangements, for the conservation and management of 
straddling fish stocks and highly migratory fish stocks.



Allocation Options
* Conservation Is Paramount.  
* Developing States Have Priorities
* Population?
* Historical Fishing Practices?  A State’s 

“Dependence” on Fish for Food Security? 
* “Contiguity” or Geographical Proximity.
* Other “Equitable” Criteria?  
* How Should States Be Rewarded for Good 

Behavior?
* How Should States Be Punished for 

Misbehaving? 
* Evolving into a Rights-Based System



Should Allocation Be Based on Population?  
Historical Fishing Practices? Or On a State’s 
“Dependence” on Fish for Food Security?

If the focus remains on “equity,” then obviously some 
attention to the numbers of mouths that need to be fed is 
relevant to any allocation decision.  

Some may argue that a fish-per-capita allocation 
system, perhaps with some modifications for unique 
“equitable” considerations, makes sense and offers some 
elegant simplicity.  

Others would point out that some communities 
“depend” on fish or enjoy eating fish more than others, and 
would argue historical fishing practices should be 
recognized as the baseline from which allocations should be 
made. 



Should Allocation Be Based on Population? 
Historical Fishing Practices? Or On a State’s 
“Dependence” on Fish for Food Security?

Others might suggest that utilizing historical fishing 
practices will inevitably reward the more developed 
countries, which have been able to finance large fishing 
operations, and will once again disadvantage developing 
countries.  

Basing allocations on historical fishing activities will 
tend to reward those countries that have overcapitalized 
and subsidized their fishing fleets, thus giving benefits for 
activities that have distorted the market and which would be 
punished in other economic sectors.    

Lodge & Nandan: “In fact, within many 
RFMOs, negotiated criteria for catch allocations 
are often based on the notion of historical catch, 
which is a powerful incentive to indulge in a race 
to fish.”



The Importance of “Contiguity” or Geographical 
Proximity.

A system focused on population would allow the populated 
nations to come into all regions with priorities to harvest the fish, and 
would ignore the link between the residents of the area and the 
nearby fish.  

Any equitable system of allocation will have to recognize the 
importance of geographical proximity, or contiguity, to the 
allocation choices that must be made.

Especially since regional fishery management organizations 
frequently have responsibilities over fish within exclusive economic 
zones as well as fish on the high seas, the allocation decisions made 
by the organizations must recognize the “sovereign rights” that states 
have to the fish in their EEZs, which gives them a substantial 
priority in any allocation scheme.  

In the Pacific, the Pacific Island communities must have a 
priority to the fish in their region because of their geographical 
proximity and because they are developing nations that are entitled 
to assistance and priorities under both the Law of the Sea Convention 
and the Straddling and Migratory Fish Stocks Agreement.

•



In the Western & 
Central Pacific, 78% of 
the tuna catches are taken 
in the EEZs of coastal 
states, mostly by distant 
water fishing nations!



Allocation Options
* Conservation Is Paramount.  
* Developing States Have Priorities
* Population?
* Historical Fishing Practices?  A State’s 

“Dependence” on Fish for Food Security? 
* “Contiguity” or Geographical Proximity.   
* Other “Equitable” Criteria?  
* How Should States Be Rewarded for Good 

Behavior?
* How Should States Be Punished for 

Misbehaving? 
* Evolving into a Rights-Based System



How Should States Be Rewarded for Good 
Behavior?

Countries that make financial sacrifices to monitor 
and maintain threatened fish stocks should receive some 
reward for their actions.

Article 66 of the Law of the Sea Convention, which 
says that “[s]tates in whose rivers anadromous stocks 
originate shall have the primary interest in and 
responsibility for such stocks.”

Because the spawning habitat of salmon must be 
maintained carefully to enable them to reproduce 
successfully, countries that maintain their river systems to 
permit successful spawning can reap the bounty of the 
salmon harvest.

If we extrapolate from this principle, we should find 
ways of rewarding countries that invest in the monitoring 
and maintenance of fish stocks by giving them allocation 
bonuses.



Article 66 -- Anadromous Stocks
1.  States in whose rivers 

anadromous stocks 
originate shall have the 
primary interest in and 
responsibility for such 
stocks.

3.  (a)  Fisheries for 
anadromous stocks shall be 
conducted only in waters 
landward of the outer limits 
of exclusive economic zones, 
except in cases where this 
provision would result in 
economic dislocation for a 
State other than the State of 
origin….



How Should States Be Punished for 
Misbehaving?

Selfish and Destructive Fishing Practices. 
* Allowing its flag vessels to engage in highly 

destructive fishing practices, such as high seas 
bottom trawling

* Providing a flag of convenience (or “flag of 
noncompliance) to vessels that engage in improper 
fishing activities 

* Distorting the market by subsidizing fishing 
vessels.

* Failing to control Illegal, Unregulated and 
Unreported (IUU) Fishing



Flags of Convenience.
The problem of IUU fishing is directly related to 

the extensive use of flags of convenience:
* Seven out of the 11 cases 

before the International Tribunal 
for the Law of the Sea related to 
the activities of fishing vessels 
flying so-called flags of convenience, or flags or 
non-compliance.

* States must take full responsibility for the 
activities of their nationals, regardless of the flag of 
the fishing vessel concerned.



Controlling IUU Fishing
* Revisions to the flag-of-convenience 

system that allows many fishing vessels to 
operate with limited regulation.  

* Modern satellite-based vessel-
monitoring-system (VMS) technology.

* On-board independent observers.
* Detailed boarding and inspection 

programs to increase monitoring and thus 
permit active enforcement of regulations.



Summary and Conclusion.
* Conservation must be paramount & the precautionary 

approach must be utilized.  Countries must share data and must 
support scientific research.

* Developing countries must be given priorities and assistance.
* Geographical proximity to the fish stocks must be recognized 

as an important element of any allocation scheme. 
* Countries that make expenditures to monitor and maintain the 

fish stocks should be rewarded with enhanced allocations.
* Those countries that misbehave by abusing the flag-of-

convenience system, by permitting IUU fishing, by allowing their
vessels to engage in destructive high-seas bottom trawling, and by 
subsidizing their fishing industry should be punished by having their 
allocations reduced.

* The population of a country, its historical dependence on the 
fisheries in question, and its historical consumption of sea food and 
need for it as “food security” are also relevant considerations, 
although of less importance than those listed above.  

Decisions must, of course, be made through a transparent 
process, and by consensus whenever possible.
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