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Abstract 
The Australian (Commonwealth) Government has jurisdiction for the commercial take 
of tuna and tuna-like species, but jurisdiction for the recreational take of these species 
rests with the States and Territories.  The Coolangatta Workshop Communiqué on 
resource sharing in fisheries for which the Commonwealth Government has 
commercial fishery jurisdiction sets out the principles for resource sharing processes 
and outcomes.  The determination of a resource sharing arrangement for tuna and 
tuna-like species off Western Australia was the first formal test of this process. 
 
The resource sharing process was conducted by the Commonwealth agency for 
fisheries policy matters (Department of Agriculture, Forestry and Fisheries), but the 
detailed “negotiations” were done by an independent consultant.  Whilst such an 
“arms-length” approach had its merits it also created the classic “this is the 
recommendation of the consultant and the Government accepts it” syndrome.  The 
other issue is that, as the recreational fishery manager, the Western Australian State 
Government was not treated as a partner in the decision-making process.  While there 
was a very small adjustment to the final temporal-spatial separation recommendation 
of the consultant by the Commonwealth Minister, both the process and the outcomes 
were considered by recreational fishers and the State Government to be poor. 
 
As yet the ink hasn’t dried on the agreement and recreational fishers are seeking to 
unpick the outcomes to produce a result which would better represent their historical 
access arrangements.  The State Government is strongly supporting recreational 
fishers in this respect and is also seeking a more extensive temporal-spatial exclusion 
of longline fishing to provide improved protection for sharks.  From the State’s 
perspective the resource sharing arrangement remains a “work in progress”. 
 
Introduction 
 
Formal sharing arrangements for fisheries resources are developing in a range of 
jurisdictions and situations (see papers this conference).  In the Australian context, 
awareness of the need for formal resource sharing arrangements between the 
commercial and recreational sectors in Commonwealth fisheries has grown 
considerably since the mid-90’s.  The need was originally perceived primarily in the 
fisheries for tuna and tuna-like species and this need spawned a stakeholder workshop 
(which included Commonwealth and State Governments as well as commercial and 
recreational fishers) in the southern Queensland town of Coolangatta in 2002 to 
discuss the issue. 
 
The outcome of that stakeholder meeting was the “Coolangatta Workshop 
Communiqué”1 which delivered a set of recommendations related to the issues, 

                                                 
1 (http://www.daffa.gov.au/__data/assets/pdf_file/5778/coolangatta_communique.pdf), 



principles, objectives and processes for resource sharing.  The recommendations 
embodied in the Coolangatta Workshop Communiqué were subsequently adopted by 
the Commonwealth Government, in a slightly modified form, as the “Australian 
Government’s Resource Sharing Principles”2.  This document was supported by a 
statement detailing the Commonwealth’s proposed “Consultative Process for Resource 
Sharing in Commonwealth Fisheries”3. 
 
A “Memorandum of Understanding between the Commonwealth and the State and 
Territory governments”4 on how the outcomes of resource sharing arrangements 
would be dealt with by each of the jurisdictions was also signed by relevant Ministers in 
December 2004.  Altogether these documents provide the basic framework for 
resource sharing in Commonwealth fisheries.  However, given that the issue of 
resource sharing first arose in the fisheries for tuna and tuna-like species, it has been 
in these fisheries that the framework has been given its first “test-drive”. 
 
Tuna fisheries in Australia are essentially divided into two groups, the southern bluefin 
tuna fishery (an Australia-wide fishery) and fisheries which target big-eye and yellowfin 
tuna as well as billfish species (primarily broadbilled swordfish).  The “tuna and billfish” 
fisheries (i.e. tuna fisheries not targeting southern bluefin tuna) are divided 
geographically into two legal/administrative (and probably biological) entities, one on 
the east coast and part of the south coast (the Eastern Tuna and Billfish Fishery 
[ETBF]) and another (the Western Tuna and Billfish Fishery [WTBF]) which 
encompasses the rest of Australia from Cape York in the north to the South 
Australian/Victorian border on the south coast (and including the territories of Cocos 
and Christmas Islands in the Indian Ocean) (Fig 1).  The WTBF [formerly known as the 
Southern and Western Tuna and Billfish Fishery [SWTBF] and separated into two 
zones at 34°S) encompasses the whole of Western Australia and most of the fishery’s 
development has occurred off Western Australia. 
 
The two tuna and billfish fisheries have been moving towards management under 
separate management plans, with one fishery, the ETBF, adopting an input-controlled 
management approach and the WTBF moving towards output-controlled management.  
The process of moving towards management under statutory management plans, and 
the allocation of statutory fishing rights to commercial operators which is an outcome of 
those plans, has in itself been a significant driver of the need to more explicitly resolve 
resource sharing arrangements.  This paper looks at how the resource sharing process 
in the WTBF operated, what the outcomes were5 and how the outcomes are perceived 
from a Western Australian perspective. 
 
Jurisdictional Framework 
 
Firstly, it is important to understand the jurisdictional framework for tuna and tuna-like 
species in Australia.  Jurisdiction for the commercial exploitation of particular fish 
species (or sometimes categories of fish) and/or commercial fishing using a particular 
method in an area (e.g. trawling) has been shared along more-or-less rational lines 
between the Commonwealth and the States/Territories under Offshore Constitutional 
                                                 
2 http://www.daffa.gov.au/__data/assets/pdf_file/5797/res_share_principles.pdf 
3 http://www.daffa.gov.au/__data/assets/pdf_file/5798/res_share_process.pdf 
4 http://www.daffa.gov.au/__data/assets/pdf_file/5793/res_share_mou2005.pdf 
5 http://www.daffa.gov.au/fisheries/domestic/resourcesharing/wtbf 



Settlement (OCS) arrangements.  There have been two sets of OCS arrangements 
over time in Western Australia, one implemented in 1988 and another in 1995.  The 
differences between the 1988 and 1995 OCS arrangements are not material for the 
tuna and tuna-like species and it is the 1995 OCS arrangement which provides the 
formal basis for the current resource sharing arrangements. 
 
Under the 1995 OCS, jurisdiction for the commercial exploitation of tuna and tuna-like 
species was assigned to the Commonwealth.  At the time there was no practical focus 
on jurisdiction for recreational fishing, other than to recognise that the management of 
recreational fishing would remain the “business” of the adjacent State or Territory.  
This situation still stands today, with States (and Territories) having specific jurisdiction 
for activities related to recreational fishing within their “state” waters (generally to 3 
n.miles).  However the Commonwealth’s Australia Act 1986 explicitly provides for 
States to legislate extra-territorially, while various High Court decisions6 have 
confirmed that States have powers relating to the management of fishing and fisheries 
beyond their state water boundaries (and subject to the law not being inconsistent with 
a valid law of the Commonwealth). 
 
 
Historical background 
 
Prior to 1995 the stock now exploited commercially by the WTBF was exploited solely 
by foreign fishers operating under arrangements with the Commonwealth.  Under 
those arrangements the foreign fishing fleets were not permitted to fish inside 50 
nautical miles from the coast (which, in the context matters considered later in this 
paper, is generally well outside the 200m isobath).  At the same time a recreational 
gamefishery developed in the inshore waters of the State in an environment in which 
there was no direct competition with commercial operators.   
 
During that time, and in that environment, the recreational fishery flourished, although 
there is no specific information on the degree to which the 50 nautical mile closure to 
commercial fishers contributed to the fish abundance and density experienced by 
recreational fishers at that time.  However, recreational fishers believe strongly that the 
exclusion of commercial fishing fleets from waters inside 50 nautical miles was a vital 
element in the successful development of recreational gamefishing, as the exclusion of 
commercial fleets from the area of their activities ensured that stock densities in these 
areas were not diminished by other extractive activities. 
 
Given the nature of the jurisdictional controls (i.e. the Commonwealth had jurisdiction 
for commercial fishing for tuna and tuna-like species), the State enacted 
complementary legislation in 1992 to give effect to the 1988 OCS arrangements which 
provided for a limited bycatch of tuna and tuna-like species by State commercial 
fishers.  State fishers were allowed a possession limit of two bigeye or yellowfin tuna 
and a zero possession limit of southern and northern bluefin tuna.  Marlin species 
(blue, black and striped marlin) tuna were made “commercially protected”, which not 
only prohibited possession of these species by commercial fishers, but provided for 
significantly higher penalties than other zero possession limits.  This degree of 

                                                 
6 Bonser v LaMacchia (1969) Commonwealth Law Report 177; Pearce v Florenca CLR (1976) 135; Port 
MacDonnell Professional Fishermen’s Association Inc. v South Australia (1989) CLR 340. 



protection (particularly for the marlin species) further insulated recreational fishers from 
any encroachments on their “patch” which might have been caused by State-based 
commercial fishers taking these species in the absence of any explicit prohibition. 
 
In the early-mid 90s the foreign-based fishery ceased, for various reasons.  At around 
the same time there was improved capability, and interest, in entering tuna fishing from 
Australian-based fishers, which saw the development from 1995 onwards of a 
domestic fishing fleet targeting yellow fin tuna, big-eye tuna and broadbill swordfish.  
The development of the fishery was overseen by Commonwealth’s commercial  fishery 
management agency, the Australian Fisheries Management Authority (AFMA). 
 
The key issue here is that AFMA was set up as a very “commercial fishery focussed” 
agency, primarily because the Commonwealth’s jurisdiction only related to commercial 
fishing.  As such AFMA was not really interested (or able to be interested) in the 
activities of recreational fishers or the nature of the pre-existing resource sharing 
environment in which it was licensing commercial fishers to operate.  The outcome 
was that AFMA ultimately licensed 124 fishers (by issuing annually renewable 
“permits”) to operate in the WTBF.  While some of these fishers were restricted to 
waters south of 34° S (the southern zone of the former Southern and Western Tuna 
and Billfish Fishery), and others were restricted to waters on the west coast north of 
this latitude (the western zone of the former Southern and Western Tuna and Billfish 
Fishery), there were no other functional restrictions on the areas where boats could 
operate (apart from the waters of the Ningaloo Marine Park, just west of the town of 
Exmouth on North West Cape) (Fig 2). 
 
The early development of the AFMA-licensed fishery was by boats around 18 - 20m in 
length, which were primarily suited to coastal fishing (many were former rock lobster 
boats).  Consequently, much of the early development of the fishery took place in 
waters on the shelf, inside 50 nautical miles from the coast.  As such, the recreational 
sector suddenly found itself in direct competition for fish in the sub-50 nautical mile 
zone.  While data on the exact impact of this competition are scarce, anecdotal 
evidence suggests that the impact of local depletion was considerable. 
 
Over the decade since then the commercial fishery has matured in terms of its boats 
and gear, such that it now primarily operates in waters off the shelf and usually outside 
50 nautical miles from the coast (except around Exmouth, where the shelf is very 
narrow and boats can fish in good depths right up to the 12 nautical mile boundary of 
the Ningaloo Marine Park).  While there are still 124 permits to operate in the fishery 
the number of boats functionally operating in the fishery declined dramatically by 2005 
to around 3 – 4 boats, primarily as a result of a decline in fish abundance/density 
occurring in conjunction with significant increases in fuel costs and a buoyant 
Australian dollar. 
 
The Policy Framework  
 
The policy framework and process for resource sharing in Commonwealth fisheries is 
articulated in a number of areas: 

 The Coolangatta Communiqué 
 The Australian Government’s Resource Sharing Principles 
 The Consultative Process for Resource Sharing in Commonwealth Fisheries 



 The Memorandum of Understanding between the Commonwealth Government 
and the State and Territory governments on Proposed Resource Sharing 
Arrangements for Commonwealth Fisheries 

 
While not strictly part of the policy framework, the OCS arrangements, and the 
jurisdictional scope which they create, are also important.  In this respect there 
appears to be a flaw in the whole construction of the policy framework.  The 
documents which form the core of the policy framework make continual reference to 
“Commonwealth-managed” fisheries and the role and responsibility of the 
Commonwealth Government in determining resource-sharing arrangements. 
 
However, the OCS arrangements makes it quite clear that the Commonwealth only 
has jurisdiction for the commercial fishing aspects of any fishery under its jurisdiction.  
Jurisdiction (or at least management responsibility) for recreational fishing rests with 
the adjacent State (or Territory).  
 
In commercial fisheries arrangements under the OCS a circumstance where two (or 
more) governments held an interest in a fishery would be dealt with by the formation of 
a Joint Authority, even though the fishery itself would be managed either under the law 
of the State or the Commonwealth.  Under a Joint Authority both Governments 
(through their Fisheries Ministers) would have input into the development of 
management arrangements for the fishery.   
 
What has not been recognised is that fisheries which consist of a commercial fishery 
managed under Commonwealth law and a recreational fishery managed under State 
(or Territory) law present the need for similar arrangements.  What is required in this 
circumstance is something similar to a Joint Authority and which can provide for input 
from the two jurisdictions on the basis of equality, as happens in Joint Authority 
fisheries.  Indeed, given that there would not only be two jurisdictions but two sets of 
law (Commonwealth and State), the need for levels of input between the two 
jurisdictions may need to be even higher than typically occurs in a Joint Authority 
commercial fishery. 
 
In the absence of any recognition of the circumstances of Commonwealth 
commercial/State recreational fisheries the Commonwealth has taken upon itself the 
sole responsibility for determining resource sharing arrangements in “Commonwealth 
fisheries”.  However, the MOU between the Governments says that states will be 
“directly involved” in the resource sharing decision-making (Point 2 of the MOU).  
While Western Australia was able to make a submission on the resource sharing 
issues, it was by no means “directly involved” and was certainly not engaged as a 
jurisdictional partner. 
 
 
The Process 
 
The early years 
Discussions on resource sharing commenced under the auspices of the 
Commonwealth’s Management Advisory Committee (MAC) for the fishery.  The MAC 
was established by AFMA in the mid –90’s to provide advice on the management of 
the commercial fishery but, because its composition included one member with 



recreational expertise, it became the default forum for resource sharing discussions, as 
the MAC and its sub-committees provided the only functional interface for the parties.  
However, in the initial years of the MAC’s operation, most of the focus was on the 
developing commercial fishery and the “cries” of the recreational sector did not get 
much of a hearing. 
 
By the early 2000s, when resource sharing issues had developed a higher profile, the 
issues of the recreational sector were given more weight and consideration.  However, 
with the MAC being a “creature” of AFMA, its focus was on development of the fishery 
and the achievements of AFMA’s legislative objectives. 
 
AFMA’s legislative objectives are set out in the Fisheries Management Act 1991.  They 
deal with a range of issues such as “ecologically sustainable development” and 
“accountability to…the Australian community”.  However, they also included the very 
laudable objective of “maximising economic efficiency in the exploitation of fisheries 
resources”. 
 
While the other objectives of AFMA’s legislation were usually acknowledged in some 
way in the processes to develop the fishery, the economic efficiency objective always 
seemed to be paramount in any considerations of fisheries management and how it 
might accommodate resource sharing.  As such, concessions sought by the 
recreational sector to give improved recreational fishery outcomes were usually 
dismissed on the basis that they would affect economic efficiency.  
 
Formal processes 
As the mid-2000s approached the resource sharing process had become more 
formalised, as initiatives such as the Coolangatta Communiqué made their mark.  
Initially the resource sharing process took the form of direct intersectoral negotiations.  
While these negotiations at times nearly reached a degree of successful resolution 
between the parties, in the end they stalemated. 
 
By that time the State/Territory and Commonwealth Governments had come to a 
position where many of the policy issues had been sorted out and the Commonwealth 
had articulated its “Resource Sharing Principles in Commonwealth Fisheries”.  While 
the issue was not raised at the time, these principles have the flaw that they do not 
formally recognise the jurisdiction of the States and Territories for recreational fishing. 
 
The rightful role of the States and Territories was touched on in the Memorandum of 
Understanding (MOU) between the Commonwealth and the States/Territories in point 
2 of the MOU4.  This stated that “the relevant States and Northern Territory 
Governments will be directly involved in any resource sharing negotiations, including 
the development of agreed resource sharing criteria.”  Unfortunately this principal in 
the MOU was not given effect in the formal processes that followed. 
 
Those formal processes involved the appointment of an independent consultant who 
then more or less followed the consultative process set out by the Commonwealth 
Government in its “Consultative Process for Resource Sharing in Commonwealth 
Fisheries”.  The issue here was that the Western Australia, the only State involved at 
this stage in the process, was not treated as an equal partner with the Commonwealth 



in the process.  The State had no role in the appointment of the consultant or his terms 
of reference and the Consultant reported only to the Commonwealth. 
 
Perhaps the first criticism of the process is that it was run entirely by the 
Commonwealth Government, despite the fact that both jurisdiction and management 
responsibility for the species in question rests with the both the Commonwealth and 
the States (or Territories), depending on whether the fish are taken for commercial or 
recreational purposes respectively. 
 
The other criticism is that the process was, in essence, little more than “horse-trading”.  
There was no prior socio-economic analysis of the merits or otherwise of any of the 
options, although there were plenty of assertions from the various parties about the 
likely social or economic outcomes, and in the case of the commercial fishery, 
particularly the economic outcomes. 
 
In the end, the consultant came to a view which he presented to the Commonwealth 
Minister.  The various direct interest parties (commercial and recreational fishers) 
lobbied the Commonwealth Minister who made a minor change to the consultant’s 
preferred option and then said effectively “that’s it”.  However, neither the Western 
Australian Department of Fisheries nor the Western Australian Minister for Fisheries 
were invited, as jurisdictional partners, to communicate with the Commonwealth 
Minister or to be directly involved in the final decision. 
 
Conclusion 
The view of the Western Australian Department of Fisheries (and of recreational 
gamefishers) was that the operation and outcome of the process was too “commercial 
fisher-friendly” and that it did not properly deal with the historical position of 
recreational fishers.  The Department also considers that the process was flawed, by 
not directly involving the State at the decision-making point or giving it any role in the 
machinery of the process other than that of “just another stakeholder”. 
 
The major lesson to be learnt from this “test drive” of the resource sharing process is 
that it is being driven in a jurisdictionally lopsided manner and outcomes are being 
delivered in a dictatorial manner.  To be fully accepted, the resource sharing process 
has to recognise and properly involve all parties with jurisdictional responsibilities. 
 
 
 



Figure 1. Western Tuna and Billfish Fishery (WTBF) 
(formerly the Southern and Western Tuna and Billfish Fishery [SWTBF]). 
[The change in toning is the 34°S division in the former SWTBF] 

 
 
 
Figure 2.  Ningaloo Marine Park 
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