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ABSTRACT 
The right to fish is regarded in many jurisdictions as a common right unless 
restrained by statute. However, fish that have escaped from aquaculture and 
the possibility of patented transgenic fish may now affect that right. 

In much of the world, animals are divided into two classes, those absolutely 
owned (domitae naturae) and those the subject of a qualified property right 
(ferae naturae). Fish have long been regarded as ferae naturae. Fishing is the 
taking of ferae naturae.  

A number of developments may affect this right. Some fish may now be the 
subject of absolute ownership. Limited property rights may subsist in others, 
even at large. Accordingly, aquaculturists may retain property in some fish at 
large. 

The criminal law in some jurisdictions has added another dimension. An 
animal commonly kept in captivity or tamed is the property of the possessor. 
If it escapes and another person takes and keeps that animal, knowing that 
the identity or whereabouts of the owner can be discovered by reasonable 
enquiry, that person commits an offence. 

The advent of patented transgenic fish adds a further dimension. Generally, 
patent laws grant the owner of the patent the exclusive right to use, sell or 
dispose of a product. This may include a patented animal or an animal with a 
patented gene. Accordingly, the rights of the patent holder, in some 
jurisdictions, may prevent a fisher dealing in captured fish.  

Notwithstanding an allocation, not everything a fisher takes will necessarily 
be the fisher’s to keep or sell.  
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INTRODUCTION 
The right to fish is regarded in many jurisdictions as a common right unless 
restrained by statute. In much of the world, animals are divided into two classes, 
those absolutely owned (domitae naturae) and those the subject of a qualified 
property right (ferae naturae). Fish have long been regarded as ferae naturae. 
Fishing is the taking of ferae naturae.  

A number of developments may affect this right to fish, though it is the 
combination of two factors that has the potential to impact significantly on the 
right to fish. The first is the advent of aquaculture of marine species and more 
importantly their escape. The second element involves one or more of the legal 
implications of the changing nature of humans’ relationship with some 
populations of fish, the changing criminal law, the advent of biotechnology and 
the availability of patents for such animals. 

 1



FISHING1

Brief introduction 
The regulation of access to fisheries in tidal waters of England has a very long 
history clearly pre-dating the Magna Carta. The nature and extent of such rights 
and how they arose is unknown, but they are most likely attributable to 
ownership or dominion of the soil over which they flow.2 One suggestion is that 
prior to the Norman Conquest, except possibly in respect of royal fish, no 
franchise existed, whether in tidal or non-tidal waters.3 It was with the Norman 
Conquest that the idea was brought to England that the right to fish in tidal 
waters was part of the prerogatives.  

One view is that Magna Carta expressly curtailed that right, though little in the 
Magna Carta can be found to support that view.4 The modern judicial view, 
since Malcolmson v O’Dea,5 is that the privileges of the Crown were curtailed 
by the Magna Carta, and thereafter subject to legislative restriction and 
restricted to some privileged areas. The public right to fish was thereafter 
recognised as exercisable by every subject as of common right.6 This principle 
has been applied in Australia and extends to fisheries of a tidal river to the 
extent that it is navigable7 and the territorial sea of the Commonwealth.8  

Nature of fishing 
Fishing at common law is the capture or taking of a res nullius. It is the 
occupancy to the exclusion of others of ferae naturae,9 in this respect, subject to 
custom; it follows the Roman law relating to the capture of ferae naturae. The 
difference is the medium in which it takes place and the manner required by that 
medium.  

Many legislative schemes relating to fisheries and fishing have their own 
definition of fishing and in many cases it depends on the taking of fish, if indeed 
it means anything different,10 though sometimes they have their own definition 
of “taking”. The definitions may not be concerned with the status of the animal 
taken, namely whether it is ferae naturae or domitae naturae: they may 
emphasise an activity.  

Modified right to fish 
The common law right has been modified in each of the States and Territories of 
Australia to varying degrees.11 In each case the effect of the statute is a matter 
of interpretation and construction. In many cases the right to fish now arises by 
reason of the statute rather than regulation of the common law right.  

Whether the public right to fish at common law is being regulated or has been 
abrogated by fisheries legislation and replaced by a statutory right to fish must 
be determined by an examination of the legislation. The abrogation may be 
more limited and merely in respect of a particular type or population of fish.12  

DIVISION OF ANIMALS 

Introduction 
The English common law has two basic divisions of animals, following the 
Roman law: domitae naturae and ferae naturae. Domitae naturae consist of a 
number of populations of animals (e.g. cattle, sheep, pigs, horses, dogs and 
cats). The division ferae naturae encompasses all other animals, with a possible 
exception for those without the power of locomotion.  
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Domitae Naturae 
As a class domitae naturae are generally tame and capable of living about 
humans. They are populations recognised and recognisable by the community 
and in the common law, based on acceptance and identification in the 
community. They are populations of animals useful to humans, they are 
identifiable as a population, and they are populations over which humans effect 
a level of subjugation or control.13

The common law has also emphasised the population rather than the species. 
The expression “species” when used in this context means a population of 
animals recognised by the community as having certain recognised or 
distinguishing attributes in that community. It does not mean one designated as 
such by modern scientific or taxonomical classification, notwithstanding some 
recent attempts to adopt the scientific sense.14

Ferae Naturae 
The division ferae naturae has a number of subdivisions in the law, according to 
the circumstances under which they are possessed. The first of those 
subdivisions is those animals per industriam, the subject of the art and industry 
of humans. In recognition of the efforts of humans, predominantly in an 
agricultural context, the proprietors of animals in this situation had a property 
interest nearly as large as that afforded to the proprietors of domitae naturae.  

The second subdivision is those animals that are the subject of certain royal 
franchises known as the forest, the chase, the park and the warren.15 The third 
subdivision recognised an interest in the animal because of the ownership of the 
soil, an interest that may prevail over the rights of others to take the animal. 

A Possible Refashioned Test 
The common law has in any event moved on, at least outside of England, where 
the introduction of new animals and new practices required the modernisation of 
the rules, and consequently a refashioning of the test for domitae naturae. 

This refashioning having occurred, the rules may now be described in the 
following terms (without adequately allowing for the concept of alien 
animals):16

Domitae naturae are: 

• a group17 of animals; 
• made up of a number of populations of animals18 (which in some 

cases may be regarded as a colony); 
• each population being recognised in the particular community or 

society:19 
− as tame, based on the attributes of the population;20 and 
− as having been accustomed for a significant time to associate 

with that community or society;21 or 
− having been subjected to significant or consistent exploitation 

by humans in a manner recognised in that community or 
society, other than by hunting or gathering;22 

• the individual members of the population have a subsisting power of 
locomotion at the relevant time;23 and 
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• the members of the population are capable of being identified as 
members of that population.24 

Ferae naturae are those individual animals with subsisting powers of 
locomotion that are not domitae naturae.25 Domitae naturae are the subject of 
absolute ownership. Ferae naturae may be the subject of qualified ownership. 

Status of Fish 
The common law has long recognised that fish in the sea or great rivers are 
ferae naturae26 and, subject to custom and the rights in private fisheries, are 
owned by no-one.27 As ferae naturae any proprietary interest in fish is usually 
lost when they regain their liberty.28 Subject to custom and the rights in private 
fisheries, property in fish in the sea is not acquired until the capture is 
complete.29  

Notwithstanding that status, humans have taken control of some population of 
fish and subjected them to much the same process as the terrestrial animals 
humans exploit. In some jurisdictions the criteria described in this paper for 
classifying animals as domitae naturae will be satisfied.30 The population may 
be regarded as domiatae naturae. 

CRIMINAL LAW  

Introduction 
In modern times we expect the state to provide a system of protection for 
property rights and ultimately sanctions against persons wrongfully interfering 
with those rights. One of the instruments by which the state provides that 
protection is the civil law. Another is the criminal law.  

Divergence 
The status of the criminal law and its reform in connection with animals was 
considered in a proposal for a Criminal Code for England in 1879.31 The report 
recognised that, conceptually, a wild animal should, on escaping from 
confinement, still be the subject of larceny, unless it is one commonly found 
wild in the country (it adopted aspects of Blackstone’s distinction32).  

Since then, in most common law jurisdictions, the criminal law relating to theft 
of animals has been altered by statute. Larceny of an animal may now be 
committed in circumstances where common law property rights no longer 
prevail. A few examples will illustrate this process.  

Some Legislative Examples 

South Australia 
In South Australia the matter is dealt with in the Criminal Law Consolidation 
Act 1935 (SA). In this Act property is defined in section 5 to mean real or 
personal property whether tangible or intangible and includes a wild animal that 
is in captivity or ordinarily kept in captivity.33 A further definition of property is 
contained in section 130 (for the specific purpose of the theft provisions) and it 
includes a wild creature that is tamed or ordinarily kept in captivity or is reduced 
(or in the course of being reduced) into someone's possession.  

Section 131(1) provides that a person's conduct is dishonest if the person acts 
dishonestly according to the standards of ordinary people and knows that he or 
she is so acting. In that situation a person commits an offence in taking property. 
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Section 131(2) however provides that a person does not act dishonestly if the 
person finds property, keeps or otherwise deals with it in the belief that the 
identity or whereabouts of the owner cannot be discovered by taking reasonable 
steps.  

In addition section 131(5) provides that a person who acts in a particular way is 
not dishonest if the person honestly but mistakenly believes that he or she has a 
legal or equitable right to act in that way. 

Western Australia 
The Western Australian provision is somewhat more complicated and appears to 
adopt the approach of the English Royal Commissioners34 and Blackstone.35 
The provision is in section 370 of the Criminal Code in the following terms: 

Every tame animal, whether tame by nature or wild by nature and tamed, 
which is the property of any person, is capable of being stolen.... 

Animals wild by nature, of a kind which is not ordinarily found in a 
condition of natural liberty in Western Australia, which are the property of 
any person, and which are usually kept in a state of confinement, are 
capable of being stolen, whether they are actually in confinement or have 
escaped from confinement. 

Animals wild by nature, of a kind which is ordinarily found in a condition 
of natural liberty in Western Australia which are the property of any 
person, are capable of being stolen while they are in confinement and 
while they are being actually pursued after escaping from confinement, but 
not at any other time. 

An animal wild by nature is deemed to be in a state of confinement so long 
as it is in a den, cage, sty, tank, or other small enclosure, or is otherwise 
so placed that it cannot escape and that its owner can take possession of it 
at pleasure. 

Animals, which are the property of any person, are capable of being stolen 
while they are being reared by aquaculture in a place that is the property 
of, or under the control of, any person. 

The term “animal” includes any living creature and any living aquatic organism 
other than humans. Wild animals in the enjoyment of their natural liberty are not 
capable of being stolen. 

The Western Australian provisions also provide that the taking of lost property 
is not deemed to be wrongful if at the time of the conversion the person taking 
or converting the property does not know who is the owner, and believes, on 
reasonable grounds, that the owner cannot be discovered. 

England 
The English Theft Act 1968 also had regard to the status of ferae naturae. No 
special provision was made for domitae naturae. Section 4(4) provides in 
respect of “wild creatures” that those “tamed or untamed, shall be regarded as 
property; but a person cannot steal a wild creature not tamed nor ordinarily kept 
in captivity unless … [it] has been reduced into possession…and possession has 
not been lost or abandoned ”. 
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Under this provision, for the purposes of theft, a person who has a wild living 
creature in captivity shall be deemed to have a special property or interest in it 
whilst in captivity and after it has escaped from captivity provided it has not 
been lost or abandoned. No definition of a wild living creature is provided.  

Some Concepts Discussed 
The criminal law statutes in this area have commonly adopted the terms “tame” 
and “domestic”. These expressions usually emphasise the attribute of the animal 
or group of animals, so a tame or domestic animal will include domitae naturae 
(i.e. on a population basis; on that basis it will not include feral animals) and 
may include a ferae naturae.  

A domestic animal is one (not being an absolutely wild animal) which either by 
habit or special training lives in association with humans. It is something less 
than domitae naturae; the emphasis is on the individual animal and whether it is 
accustomed to live about humans rather than the habit of the population of 
animals.36  

Tameness is regarded in many legal contexts as also the attribute of a particular 
animal rather than that of a class.37 The facts pertaining to the particular animal 
are to be considered. Zoologists usually describe tameness in terms of fear 
reactions and individual flight distance or flight response aspects.38  

Whilst tameness may conceptually have a simple common meaning, it also 
needs to be considered in the context of different classes or populations of 
animals. Even animals of the same breed in different contexts may exhibit 
different reactions. In the law, tameness, at least as between populations of 
animals, will involve different attributes.39  

The concept of animals ordinarily found in captivity, in this context, appears to 
have been introduced by the Theft Act 1968 (UK). It appears to be the converse 
of the Blackstone concept.40 The concept requires the court to consider the 
status of the population of animals in the jurisdiction. It would appear that the 
court must reach a conclusion on the evidence available,41 on each occasion, as 
to the status of the population of animals in the particular jurisdiction. The 
courts are no longer concerned whether the animals are domitae naturae or 
ferae naturae. It is irrelevant that there are wild populations.42 If there are 
sufficient numbers found in captivity in the jurisdiction then this requirement 
would appear to be satisfied. 

TRANSGENIC ANIMALS 

Introduction43

A patent is a grant within a defined territory of the exclusive right to exploit the 
patented matter for a fixed period. In Australia the period is twenty years for a 
standard patent. The right conferred is the right to exploit the invention and to 
authorise others to exploit the invention.44  

The right to exploit in the Australian context is defined to include:45

(a) where the invention is a product—make, hire, sell or otherwise dispose 
of the product, offer to make, sell, hire or otherwise dispose of it, use or 
import it, or keep it for the purpose of doing any of those things; or 
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(b) where the invention is a method or process—use the method or process 
or do any act mentioned in paragraph (a) in respect of a product resulting 
from such use. 

The view is that possession, even technical possession of a patented item, 
coupled with a present intention to trade, amounts to infringement.46 The 
unauthorised commercial use of a patented product will be an infringement. It is 
not clear whether non-commercial uses constitute an infringement, though 
generally it would appear not.47

Where an animal may be the subject of a patent the normal rules of ownership 
of animals will usually be subordinated to the rights of the patent holder, insofar 
as one seeks to exploit that animal by sale or disposal or it is kept for that 
purpose. 

Transgenic Fish 
The general view is that of the various farmed animals for which transgenic 
populations exist, fish are amongst the ones that are best predisposed to 
survival, dispersal and reproduction in the wild.48 The dispersal capacity when 
assessed against the criteria of ability to become feral, the likelihood of escape 
and mobility are all high.49  

One report in 2003 suggested nineteen species of finfish had been the subject of 
reported genetic modification. The areas of interest included growth 
enhancement, altered temperature tolerance, management of viral diseases, 
altered respiratory and swimming performance, and disease resistance.50  

Innocent Infringement 
The problem of innocent infringement is well highlighted by the Canadian case 
of Monsanto Canada Inc v Schmeiser.51 Monsanto had a patent for glyphosate 
resistant canola plants which it marketed as RoundupReady Canola. Monsanto 
licensed farmers to plant RoundupReady Canola. Glyphosate resistant canola 
plants were found to be growing on Schmeiser’s farm and Monsanto proceeded 
against him for infringement of its patent. Schmeiser put forward three grounds 
why he should not be liable. He had not deliberately planted the canola; he 
gained no benefit from growing it; and Monsanto had put itself in a position 
where it’s patent could be innocently infringed.52

Schmeiser failed. The view was that knowledge or intention is irrelevant to the 
fact of infringement. In essence where a patented invention is used without 
permission, the patent holder’s rights will be infringed. 53  

The decision highlights the problems associated with passive infringement of 
biological inventions. Two factors combine to create the problem.54 The first is 
that patent infringement occurs irrespective of the intention of the fisher. All 
that is necessary is that the fisher does something that interferes with the rights 
granted under the patent. The second factor is that the patent is of a biological 
invention, one that can replicate itself naturally with no further human 
intervention. It is further exacerbated by the fact that it is difficult to determine 
whether the fish taken infringes a patent. They cannot be readily distinguished 
from fish without the infringing gene. 
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In the main the recreational fisher should not encounter a difficulty provided the 
recreational fisher does not sell or otherwise dispose of the fish the subject of 
the patent. A commercial fisher will infringe the patent by simply having the 
fish in the possession of the fisher; the fisher will be presumed to have them in 
possession for the purpose of sale or disposal.  

Section 123(1) of the Patents Act 1990 (Cth) provides some possible relief for 
infringement. The effect of subsection (1) is to give the court the discretion as to 
whether or not to award damages against a defendant found to have infringed 
the patent who was not aware or had no reason to believe that a patent for the 
item existed. It is for the patent infringer to satisfy the court of both matters.  

CONCLUSION 
Fishers should no longer assume that they are entitled to take and keep or sell 
everything they catch, even pursuant to a fishing allocation. A combination of 
two developments has significantly altered these rights, in what until very 
recently, has been a very traditional hunter gatherer environment.  

The first is the advent of aquaculture of marine species and more importantly 
their escape.55 The second is the developments occurring in a number of 
different fields, the changing nature of humans’ relationship with some 
populations of fish, the changing criminal law and the availability of patents for 
animals produced by biotechnology. 
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